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due to a blood transfusion contam nated with the human i munodefi ci ency
virus (HV). Because Kipp failed to prove causation, a required el enent
of his negligence clains, we affirm

l. BACKGROUND

Ki pp brought this negligence action under the Federal Tort Cains
Act, 28 U . S.C. 88 1346(b) & 2671, both in his individual capacity and in
his capacity as the representative of Cheryl Kipp's estate. The HI V-
cont am nated bl ood was donated on January 16, 1985, at Canp Menorial Bl ood
Center (Blood Center) by Darryl Bonner when he was in basic training for
the United States Arny in Kentucky. Cheryl Kipp received the transfusion
in February of 1985 while undergoing a hysterectony at Ehrling Bergqui st
Hospital at O futt Air Force Base in Nebraska. |n My 1989, Cheryl Kipp
died fromconplications associated with acquired i munodefici ency syndrone
(AIDS).

Reported cases involving the transmission of AIDS through blood
transfusions first appeared in 1982. |n response to that new y-di scovered
threat, in March 1983, the Food and Drug Administration (FDA) issued a
nmenor andum advi sing all establishnents collecting blood for transfusion to
provide: (1) educational progranms informng persons in certain "high risk"
groups that they should refrain fromdonating blood until a definitive A DS
test was devel oped; (2) re-education of personnel responsible for donor
screening to identify signs and synptons of AIDS in potential donors; and
(3) a standard operating procedure whereby bl ood collected from a donor
suspected of having Al DS was | abel ed or quarantined and destroyed.

I n Decenber 1984, the FDA issued another nenorandumto all registered
bl ood banks in the United States. In this docunent, the FDA stated that
bl ood banks shoul d: (1) provide educational materials to potential donors
in order to informthem of which



groups were at high risk of contracting or carrying HV, (2) ask donors
specific questions about their nedical histories in order to deternine
whet her a donor nay have contracted HV; (3) provide donors with a
confidential neans of preventing their blood or plasnma from being used in
a transfusion or in naking plasma derivatives; and (4) institute special
procedures for handling blood products known to be infected with H V.
These Decenber 1984 recommendati ons were adopted by the Arny on February
13, 1985.

In January 1985, when Bonner donated his blood, there was no
scientifically reliable test to determ ne whether blood was infected with
H V. The Blood Center staff conducted an orientation, pursuant to their
standard procedure, for all potential blood donors, including Bonner. He
received a panphlet that identified groups at high risk of contracting
Al DS, and requested peopl e who thought they fell into one of these groups
to refrain fromdonating bl ood. The panphl et described specific signs and
synptons of AIDS. Additionally, a Blood Center enployee read the AIDS
informational material aloud to potential donors. Moreover, each donor
i ncl udi ng Bonner, received a card which requested information regarding
t hat person's health. Bonner conpleted, and signed, the donor card on
whi ch he indicated he was in good health. Rachel Harris Dermaree, a senior
sergeant at the Blood Center, conducted a confidential interview and
reviewed Bonner's answers on the donor card with him Demaree and a
phl ebotom st at the Bl ood Center then conducted a physical exanination of
Bonner, during which his arns were exanined and his vital signs obtained.
Demaree al so checked Bonner for Kaposi's sarcoma, a rare form of cancer
sonmeti nes associated with AIDS, but found no indications of the disease
Later, however, Bonner tested positive for H V. In April 1989, he died
fromAIDS-rel ated conplications.

At trial, Kipp clained that the Blood Center was negligent in its
screening of the blood because it failed to foll ow FDA



reconmendati ons on proper screening procedures. After conducting a bench
trial, the district court held that Kipp failed to prove his negligence
clains and granted judgnent to the defendants. Applying a professional
standard of care analysis, the district court stated that Kipp failed to
provi de any expert testinony on the standard of care for blood banks in
Kentucky and relied instead on a negligence claim based on FDA
recommendati ons, which the court concluded did not establish the applicable
standard of care. The district court also affirned the magistrate judge's
order prohibiting all of Kipp's lay witnesses fromtestifying due to a
violation of the court's progression order

On appeal, Kipp first contends that the industry standards of
mlitary blood gathering are controlled by the MIlitary Blood Program
O fice (MBPO operating under the FDA reconmendations. Because these
recomendati ons were not followed in the present case, Kipp asserts the
defendants' actions constitute negligence per se. Kipp also argues that
the order to exclude all of his lay witnesses violates the law of this
circuit. Finally, he alleges that under Kentucky |aw an ordi nary standard
of negligence, rather than a professional standard, applies to bl ood banks.

The defendants assert that the applicable standard of care under
Kentucky law is the professional standard. They al so contend, however,
that their actions satisfied any negligence standard. Moreover, according
to the defendants, Kipp failed to establish any causal |ink between the
al | eged deficiencies in the screening process and Cheryl Kipp contracting
AIDS. The defendants also argue that striking all lay witness did not
"constitute a disnissal," as Kipp contends, because the magistrate judge
has broad discretion in fashioning renedies for a violation of a discovery
order, including prohibiting the adm ssion of evidence. Lastly, the
defendants raise the discretionary function exception to the Federal Tort
Clainms Act as a defense.



. DI SCUSSI ON

This tragic case requires us to determ ne whether Kipp proved that
the defendants were negligent in screening or taking the H'V contam nated
bl ood, thereby causing his nother to contract the fatal virus. Ki pp
asserts that the defendants' failure to conply with the FDA recomendati ons
constitutes negligence per se. Mreover, according to Kipp, failure to
conply with the FDA reconmendati ons al so violated an applicabl e Kent ucky
statute,? thereby constituting negligence per se. Assum ng, W thout
deciding, the validity of Kipp's position, negligence per se would only
satisfy the duty and breach of duty elenents of his negligence clains. See
generally Restatenent (Second) of Torts § 288B cnt. b (1965). Therefore,
Ki pp nust still prove that the alleged breach--i.e., inadequate screening
of the donor for H V--caused his nmother to contract AIDS. See, e.q., Peak
v. Barlow Honmes, Inc., 765 S.W2d 577, 578 (Ky. C. App. 1988).

Under Kentucky law, a plaintiff bears the burden of proving that a
defendant's negligent act or om ssion was "a substantial factor in bringing
about the injury." See, e.qg., Brown Hotel v. Levitt, 209 S.W2d 70 (Ky.

1948). In further refining this "substantial factor" analysis, the Suprene
Court of Kentucky reasoned: " 'In order to be a |egal cause of another's
harm it is not enough that the harmwoul d not have occurred had the actor
not been negligent. . . . [T]his is necessary, but it is not of itself
sufficient.'" Deutsch v. Shein, 597 S.W2d 141, 144 (Ky. 1980) (adopting
and quoting the Restatenent (Second) of Torts 8 431, cm. a (1965)); see
also W Page Keeton, et al., Prosser and Keeton on the Law of Torts § 41,

at 265 (5th ed. 1984) ("An act or om ssion

2The statute that Kipp argues applies in this case mandates
that "[a]ll blood establishments within the Commonweal th shall be
licensed by the United States Food and Drug Adm nistration and
remain in conpliance with all applicable federal regulations.” Ky.
Rev. Stat. § 214.452(1).
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is not regarded as a cause of an event if the particular event woul d have
occurred without it."). Therefore, because Kipp based his negligence
clains on an inadequate screening theory, he needed to provide sone
evi dence that had the defendants conplied with the FDA recomrendati ons,
Bonner's infected bl ood woul d not have been taken and given to Cheryl Kipp.
See, e.qg., Tennyson v. Brower, 823 F. Supp. 421, 424 (E.D. Ky. 1993)
(stating that it is clear under Kentucky law that the plaintiff in a

negl i gence case bears the burden of proving that the negligent conduct had
such an effect in producing the harmthat a reasonable juror would regard
it as a cause), aff'd, 27 F.3d 567 (6th GCr. 1994) (Table) (unpublished
di sposi tion).

W recogni ze the difficulty of denonstrating that Cheryl Kipp would
not have contracted Al DS had the defendants foll owed FDA reconmendati ons
when, as in the present case, the donor died before trial. I f such
evi dence exi sted, however, Kipp could have introduced it without the donor-
-e.g., if a friend saw Bonner about the tine he donated his blood and the
friend observed physical manifestations of synptons associated with Al DS
G her courts have al so recogni zed the difficulty of establishing causation
in this type of case and the inportance of information about the donor in
order to enable the plaintiff to prove proxi nate cause. See, e.g., Long
V. Anerican Red Cross, 145 F.R D. 658, 663 (S.D. Chio 1993) ("Whether the
enpl oynent of different tests or screening procedures would have produced

a different result is a vital link in the plaintiffs' attenpt to prove
proxi mate cause."). As one plaintiff in a different case argued in his
notion to conpel: "Wthout an opportunity to ask the donor how he woul d
have responded had the Red Cross foll owed proper screening procedures it
will be virtually inpossible for the plaintiff to prove that the Red Cross'
negl i gence was the proxi mate cause of [the injury]." Ellison v. Anerican
Nat'l Red Gross, 151 F.R D. 8, 11 (D.N H 1993). Nevertheless, even though
it may have been nore difficult wthout




t he donor present, Kipp was not relieved of his burden of proving the
requi site causation el enent.

Ki pp asserts that the defendants failed to foll ow the procedures set
out in the FDA recommendations in several respects. First, Kipp clains
that the defendants failed to inplenent the FDA reconmmendati ons of Decenber
14, 1984, in a tinely manner. Next, Kipp argues that the FDA handout given
to potential blood donors stated that Haitian entrants to the United States
since 1979 should refrain fromgiving bl ood; while the FDA recommendati on
contai ned the same restriction beginning in 1977. Kipp also contends that
the defendants failed to include specific questions relating to synptons
associated with AIDS (i.e., persistent cough or shortness of breath, white
spots or unusual blem shes in the nouth, persistent diarrhea) on the health
guestionnaire card given to potential donors. Finally, Kipp argues that
the defendants failed to provide a confidential neans whereby donors can
prevent their bl ood from being used for transfusions.

In fact, the record indicates that the defendants conplied with the
March 1983 FDA reconmendati ons. And, at a nininum they substantially
conplied with the Decenber 1984 FDA recommendati ons whi ch had not yet been
adopted by the Arny at the time of Cheryl Kipp's transfusion. For exanple,
the specific AIDS-rel ated synptons that Kipp asserts needed to be on the
donor card were contained in the informati onal panphlet provided to Bonner
The one clear deviation was the date restriction on Haitian entrants, but
as with the other alleged deficiencies, Kipp failed to denponstrate that
Bonner's bl ood woul d not have been taken had the FDA reconmendati ons been
foll owed verbatim Therefore, even if Kipp's factual assertions were
entirely accurate, he has failed to denonstrate that his nother would not
have contracted H'V had the defendants strictly conplied with the FDA
reconmendat i ons.



Kipp has attenpted to renedy the lack of proof on proxi mate cause
with two equally unpersuasive argunents. First, Kipp asserts that the
bl ood transfusion with Bonner's contanminated blood is the only possible
source of the AIDS virus contracted by his nother. Wile that nmay be true,
the proper focus of our inquiry is whether the defendants' alleged
negl i gence--i.e., inadequate screening of potential donors--caused Kipp's
nother to contract the AIDS virus. Kipp's view of the requisite causation
el enent erroneously focuses on the transfusion rather than on the all eged
negl i gence. Second, at oral argunent, Kipp's counsel erroneously attenpted
to place the essential, and independent, requirenent of proxi nate cause
under the unbrella of the negligence per se doctrine. As we noted
previously, however, the negligence per se principle only establishes the
duty and breach of duty elenents of a negligence claim?® Here, Kipp failed

to denonstrate causation, i.e., that it was the Blood Center's inadequate
screening of blood donors that caused Cheryl Kipp's death. Ki pp's
argunents as to negligence per se are of no avail in proving the essenti al

el enent of causati on.

Because Kipp failed to prove causati on, we need not discuss the other
i ssues pertaining to his negligence clains. Mreover, we

W recogni ze that sone of the cases from Kentucky seemto
suggest that the proximate cause requirenent is satisfied when a
statute is violated and the resulting injury is the type
contenpl ated under the statute. See Blue Grass Restaurant Co.
Inc. v. Franklin, 424 S.W2d 594, 597 (Ky. 1968) ("The ordi nance
which was violated was intended to prevent the injury which
[plaintiff] sustained, therefore, the failure to conply nust be
consi dered a proxi mate cause."). Later cases, however, make it
clear that Kentucky law does require a plaintiff to prove
causation, even in a negligence per se case. See, e.Q., Tennyson,
823 F. Supp. at 422-24 (applying Kentucky law and rejecting the
plaintiffs' argunent that once the jury found the defendant's act
to be negligence per se, "the court should have ruled as a matter
of law that such negligence was a substantial factor in causing the
collision"); Britton v. Woten, 817 S.W2d 443, 447 (Ky. 1991)
(stating that violations of adm nistrative regul ations constitute
negl i gence per se and the basis for liability "if found to be a
substantial factor in causing the result"); Peak, 765 S.W2d at
578.
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have considered Kipp's argunent that the district court erred in preventing
his lay witnesses fromtestifying and find it to be without nerit.

[11. CONCLUSI ON

Kipp has failed to prove an essential elenent of his negligence
clains, nanely that the screening procedures used by the defendants caused
his nother to contract Al DS. Therefore, we affirmthe district court's
order entering judgrment for the defendants.
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